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Notice of Emergency Adoption Flections, State Board of

{SUBMITTING AGENCY)

[x] This adoption will amend the NYCRR.
[ 1 This adoption will not amend the NYCRR.
TEXT/SUBSTANCE AND ATTACHMENTS SUBMITTED: [ ] E-MAIL (nysregister@dos.state.ny.us) [ ] DISK

NOTE: Typing and submission instructions are at the end of this form. Please be sure to COMPLETE ALL ITEMS. Incomplete
forms and nonscannable text attachments will be cause for rejection of this notice.

1. Action taken:
Revision on an emergency of existing rule 9 NYCRR 6209.2(a)}(8) to remove the requirement that ballot counting
scanners notify voters of every undervote.

2. Effective date of emergency rule:
] Date of filing.
[ ] Other date (specify): 7

3. History of emergency actions (check only one box):

[X] This is the first time this emergency rule has been adopted (first emergency, effective for 90 days). No
public comment required.

[ ] This is the first readoption of an emergency rule (second emergency, effective for 60 days).
No public comment required, and a Notice of Proposed rule makina has been submitted,
I.D.No. =~ PR - .7, issue date: ' o n

[ 1 This is the second (or greater) readoption of an emergency rule (third emergency or greater, effective for
60 days). Public comment is required, see Item 18.

4. Statutory authority under which the rule was adopted:
Election Law 3-102, 7-201, 7-202, 7-203 & 7-204

5. This emergency rule is necessary for the preservation of:
[1 public health [ ] public safety [x general welfare

6. The specific reasons underlying the finding of necessity, above, are as follows:
7. Subject of the rule:
Voting Systems Standards amendment to remove under vote notification by ballot counting scanner.

8. Purpose of the rule:

To ensure that voters have the right to a private vote and that voting will not be unduly delayed by unnecessary
requirements.
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9. Terms of rule (SELECT ONE): .
[X] The full text of the rule is attached since it is under 2,000 words.
[ ] A summary of the rule is attached since the full text of the rule is over 2,000 words.

[ ] Pursuant to SAPA §202(7)(b), the agency elects to print a description of the subject, purpose and
substance of the rule as defined in SAPA §102(2)(a)(ii) [Rate Making].

10. Type of notice:
[ ] This notice is intended to serve only as an emergency adoption, to be valid for 90 days or less.

[ ] This notice is intended to serve only as a notice of emergency adoption; however, the agency intends to
adopt the provisions of this emergency as a permanentrule, having submitted to the Department of State
a notice of emergency/proposed or proposed rule making I.D. No. ~ .~ o S,
Issue of:

E(] This notice is intended to serve only as a notice of emergency adoption; however, the agency intends to
submit a notice of proposed rule making in the future.

[ ] The agency adopted the provisions of this emergency rule as a permanent rule, pursuant to SAPA section
202(6)(c), because the purposes of the emergency measure would be frustrated if subsequent notice
procedures were required.

11. Emergency expiration date (A first emergency rule is effective and enforceable for up to 90 days from the date
of filing. Second and subsequent emergency rules are effective and enforceable for up to 60 days from their date
of filing UNLESS the agency specifies an earlier date). This rule expires:

[ 90 days after filing (specify): 10/19/2009
[] 60 days after filing (specify): _
[ ] Other (specify date):

* A notice of proposed rule makmg must be published to adopt this rule permanently and before a
first emergency rule can be readopted.

12. The text of the final rule and any required statements and analyses may be obtained from:
Agency contact Paul M. Collins, Esg

Agency name State Board of Elections
Office address 40 Steuben Street
Albany, New York 12207
Telephone (518) 473-5088 ' E-mail pcollins@elections.state.ny.us

13. Additional matter required by statute:
[1 YES (include below material required by statute).

[X] No additional rhatériéltr.equ'ir“‘e"ct; by stétttte.
14. Regulatory Impact Statement (RIS)
(SELECT AND COMPLETE ONE; ALL ATTACHMENTS MUST BE 2,000 WORDS OR LESS)
A. The attached RIS contains:
B the full text of the RIS.
[] asummary of the RIS.

[ ] a consolidated RIS, because this rule is one of a series of closely related and simultaneously proposed
rules or is virtually identical to rules proposed during the same year.

B. An RIS is not attached:

[] because this rule is subject to a consolidated RIS printed in the Reqlster under
1.D. No.: - ; issue date:
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[ ] because this rule is exempt, as defined in SAPA §102(2)(a)(ii) [Rate Making].
[ ] but will be published in the Register within 30 days of the rule’s effective date.

C. [] Astatementis attached claiming exemption pursuant to SAPA §202-a (technical amendment).

15. Regulatory Flexibility Analysis (RFA) for small businesses and local governments
(SELECT AND COMPLETE ONE; ALL ATTACHMENTS MUST BE 2,000 WORDS OR LESS)

A. The attached RFA contains:
Bd the full text of the RFA.
[1 asummary of the RFA.
[] aconsolidated RFA, because this rule is one of a series of closely related rules.

B. [ ] A statement is attached explaining why a RFA is not required. This statement is in scanner format and
explains the agency's finding that the rule will not impose any adverse economic impact or reporting,
recordkeeping or other compliance requirements on small businesses or local governments and the
reason(s) upon which the finding was made, including any measures used to determine that the rule will
not impose such adverse economic impacts or compliance requirements.

C. ARFAIs not attached:
[ ] because th|s rule is subject to a consolidated RFA pnnted in the Reglster under
I.D. No.: C-iwe ) issue date:
[ ] because thls rule is exempt as defi ned in SAPA §1 02(2)(a)(n) [Rate Makmg]

[1 but will be published in the Register within 30 days of the rule’s effective date.

16. Rural Area Flexibility Analysis (RAFA)
(SELECT AND COMPLETE ONE; ALL ATTACHMENTS MUST BE 2,000 WORDS OR LESS)

A. The attached RAFA contains:
[X] the full text of the RAFA.
[1 asummary of the RAFA.
' [ ] aconsolidated RAFA, because this rule is one of a series of closely related rules.

B. [ ] A statement is attached explaining why a RAFA is not required. This statement s in scanner format and
explains the agency's finding that the rule will not impose any adverse impact on rural areas or reporting,
recordkeeping or other compliance requirements on public or private entities in rural areas and the
reason(s) upon which the finding was made, including what measures were used to determine that the
rule will not impose such adverse impact or compliance requirements.

C. ARAFAIs not attached:
[ ] because this rule is subject toa consohdated RAFA prmted |n the Reglster under
I.LD.No.: . e - ;issue date:: .
[] because thls rule is exempt as defined in SAPA §102(2)(a)(u) [Rate Maklng]

[ ] but will be published in the Register within 30 days of the rule’s effective date.

17. Job Impact Statement (JIS)
(SELECT AND COMPLETE ONE; ALL ATTACHMENTS MUST BE 2,000 WORDS OR LESS)

A. The attached JIS contains:
[ the full text of the JIS.
[ ] a summary of the JIS. ‘
[1 aconsolidated JIS, because this rule is one of a series of closely related rules.

B. [] Astatementis attached explaining why a JIS is not required. This statement is in scanner format and
explains the agency's finding that the rule will not have a substantial adverse impact on jobs and
employment opportunities (as apparent from its nature and purpose) and will have a positive impact or
no impact on jobs and employment opportunities; except when it is evident from the subject matter of the
rule that it could only have a positive impact or no impact on jobs and employment opportunities, the
statement shall include a summary of the information and methodology underlying that determination.

[1 A JIS/Request for Assistance [SAPA §201-a(2)(c)] is attached.
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17. C. A JISis not attached :

[ ] because this rule is subject to a consohdated JIS pnnted in the Reugister under
1.D. No.: g ‘ i, ; issue date:

[ ] because thls rule is exempt as def ned in SAPA §1 02(2)(a)(ii) [Rate Making].
[ ] because this rule is submitted by the State Comptroller or Attorney General.
[ ] but will be published in the Register within 30 days of the rule’s effective date.

18. Assessment of Public Comment—required for second or subsequent readoptions (check applicable box).
[ ] An assessment of public comment is attached (less than 2,000 words).

[] Anassessment of public commentis not attached because the rule is within the definition of SAPA §102
(2)(a)(ii) [Rate Making].

[ ] The agency received no public comment since publlcatlon of the last assessment of public comment.
[1 The agency received no public comment.

19. Referenced material (check one box):
[X] No information is being incorporated by reference in this rule.
[] This rule contains referenced material in the following Parts, sections, subdivisions or paragraphs:

AGENCY CERTIFICATION (To be completed by the person who PREPARED the notice)
I have reviewed this form and the information submitted with it. The information contained in this notice is correct to
the best of my knowledge.

| have reviewed Article 2 of SAPA and Parts 260 through 263 of 19 NYCRR, herepy ceffify that fnis notice
complies with ali applicable provisions. /
Name Paul M. Collins, Deputy Special Counsel Signature
Y hd

Address 40 Steuben Street, Albany, New York 12207

Telephoné (518) 473-5088 E-Maii peollins@elections.state.ny.us

Date 07/21/2009

Please read before submitting this notice:

1. Except for this form itself, all text must be fyped in the prescribed format as described in the Department
of State's Register procedures manual, Rule Making in New York.

2. Collate the original notice and attachments as: (1) form; (2) text or summary of rule; and, if any, (3)
regulatory impact statement, (4) regulatory flexibility analysis for small businesses and local
governments, (5) rural area flexibility analysis, (6) job impact statement, (7) assessment of public
comment. Submit the originals, as collated, and ONE copy of that collated set. When filing any type
of agency adoption, also submit an original certification stapled to rule text — and TWO copies of that
set.

3. Mail or hand deliver hard copy of rule making package to: Department of State, Division of
Administrative Rules, 41 State Street, Suite 330, Albany, NY 12231-0001.

4. E-mail text/substance and attachments to: nysreglster@dos state.ny.us or attach a disk containing
the text/substance and required material.



Reasons underlying the finding of necessity for adoption of emergency
regulation

The Commissioners determined that it is necessary for the preservation of the general
welfare that this amendment be adopted on an emergency basis as authorized by
section 202(6) of the State Administrative Procedure Act, effective immediately upon
filing with the Department of State. This amendment is adopted as an emergency
measure because time is of the essence and to adopt the regulation in the normal
course of business would be contrary to the public interest as a necessary change in
the agency’s regulations would not be effective for the upcoming September 15"
Primary Election. The agency is under an Order of the United States District Court for

- the Northern District of New York in United States of America v. State of New York et al
(06-cv-263) to implement the Help America Vote Act across the state in a Pilot Program
wherein numerous counties are using optical scan voting systems in the September
Primary and November General Election in 2009. The current regulation, 9 NYCRR
§6209.2(a)(8), would create serious violations of a voter’s constitutional and statutory
right to privacy in casting his/her vote in that it would be obvious that the voter chose not
to vote in all races upon the ballot; would create delays in the voting process as the
system must communicate the fact of the undervote to the voter and the voter must deal
with the initial rejection of the voter's choice not to vote all races upon the ballot. In
some areas of the state, Primary and Election Day are already days of long lines for
voters without the unnecessary and intrusive delay the undervote notification feature
would occasion, which notification is not required by any state or federal statute.
Currently only lllinois requires a notice of undervote of its voting systems.

As these issues became apparent, staff from the State Board of Elections discussed
this problem with the various County Boards of Elections at the June, 2009 Elections
Commissioners Association Conference. County BOE Commissioners unanimously
requested that the regulation be changed to eliminate this requirement.

There is no more important function in a democracy than the act of voting and as New
York moves to a new system of voting, that system of voting should not be impaired by
suspect regulations which violate a voter’s constitutional right to privacy when voting . If
this regulation is not amended the general welfare will be seriously impaired in that
voting access and privacy will be impaired. The delays and lack of privacy which this
emergency re%ulatory amendment address can not be resolved in time for the
September 15™ Primary and the vendors of the new election system must know whether
their final firmware and software builds should or should not include an undervote
notification. Delays in implementing the new regulation will put compliance with the
Court Ordered Pilot Project in jeopardy as the vendors and the counties will not have
sufficient time-to implement systems without the undervote notification feature and the
only alternative is to conduct an election with a constitutionally suspect feature which
impedes voter privacy and access to the polls.



Subtitle V of Title 9 of the Official Compilation of Codes, Rules and Regulations of the
State of New York is hereby amended by amending Part 6209.2 (a) (8) Polling Place Voting
System Requirements, to read as follows:

(8) In a DRE voting system, the system must prevent voters from overvoting and indicate to the
voter specific contests or ballot issues for which no selection or an insufficient number of
selections has been made. A ballot marking device must prevent voters from overvoting and
indicate to the voter specific contests or ballot issues for which no selection or an insufficient
number of selections has been made. [In a paper-based voting system, the system]A ballot
counting scanner must indicate to the voter specific contests or ballot issues for which an
overvote [or undervote] is detected.

EXPLANATION: Matter underscored is new; matter bracketed [] is old regulation to be omitted.



Regqulatory Impact Statement

1. Statutory Authority: _

Election Law Section 3-102(1) provides for the State Board to promulgate rules and
regulations relating to the administration of the election process; and Section 7-201(3) provides
for the examination of voting systems to determine if they are safe for use in elections; and, if
found not to be safe, a process is provided to rescind the approval to use such voting machine
or system; Section 7-202(3) provides that the State Board of elections may establish, by
regulation, additional standards for voting machines or systems. Section 7-203(2) authorizes
the State Board of Elections to establish the minimum number of voting machines required at
each polling place. This is necessary to ensure that the voting equipment used in New York
State is safe, secure, reliable and will accurately record the votes cast on them in the elections
in which they are used.

2. Legislative Objectives:

The Election Reform and Modernization Act of 2005 (Chapter 181 of the Laws of 2005),
enacted a HAVA-required overvote notification requirement and authorized the State Board of
Elections to implement that legislation. In implementing that legislation, the State Board of
Elections also included an undervote notification not required by either federal or state statute.
Upon subsequent reflection, the State Board of Elections has determined that the undervote
notification regulation set forth in 9 NYCRR 6209.2(a)(8) is not statutorily authorized, will result
in long lines at polling places and violates a voter’s constitutional and statutory right to cast a
vote in private.

3. Needs and Benefits:

The Commissioners further determined that it is necessary for the preservation of the general
welfare that this amendment be adopted on an emergency basis as authorized by section
202(6) of the State Administrative Procedure Act, effective immediately upon filing with the
Department of State. This amendment is adopted as an emergency measure because time is of
the essence. The agency is under an Order of the United States District Court for the Northern
District of New York in United States of America v. State of New York et al (06-cv-263) to
implement the Help America Vote Act across the state in a Pilot Program wherein numerous
counties are using optical scan voting systems in the September Primary and November
General Election in 2009. The current regulation, 9 NYCRR §6209.2(a)(8), would create
serious violations of a voter’s constitutional and statutory right to privacy in casting his/her vote
in that it would be obvious that the voter chose not to vote in every race on the ballot; would

- create delays in the voting process as the system must communicate the fact of the undervote
to the voter and the voter must deal with the initial rejection of the voter’s choice not to vote all
races upon the ballot. In some areas of the state, Primary and Election Day are already days
of long lines for voters without the unnecessary and intrusive delay the undervote notification
feature would occasion, which notification is not required by any state or federal statute.
Currently only lllinois requires a notice of undervote of its voting systems.

As these issues became apparent, staff from the State Board of Elections discussed this
problem with the various County Boards of Elections Commissioners at the June, 2009
Elections Commissioners Association Conference. County BOE Commissioners unanimously
requested that the regulation be changed to eliminate this requirement.

| ris 6209.2a8 finalris-6209-2a8final—all- commentsris-6209-2a8-doex



There is no more important function in a democracy than the act of voting, and as New York
moves to a new system of voting, that system of voting should not be impaired by suspect
regulations which violate voters’ constitutional right to privacy when voting.

4. Costs:

There will be minimal costs to the State Board of Elections to establish uniform policies,
procedures and forms, the development and implementation of training for county board of
election commissioners and designated staff members, and to provide ongoing compliance
supervision. The adoption of this regulation on an emergency basis will minimize any increased
costs for both the State Board of Elections and the various counties participating in the Fall
2009 Pilot Program as most counties have not as yet begun final training of inspectors for the

* Fall 2009 Pilot Program and this regulatory change will simply mean one less item that the
inspectors will be called upon to explain to the voters as the notice of under vote feature will not
. be generated by ballot scanning devices.

5. Local Governmental Mandates:

The new emergency regulation creates uniform procedures that county boards of elections
are mandated to follow pursuant to Election Law and these rules.
The change will simplify what the counties are called upon to implement by removing the under
vote notification requirement for ballot scanning devices in the change from lever to HAVA
compliant machines for the 2009 Fall Pilot Program.

6. Paperwork:
The emergency regulation will not alter the paperwork burden upon the counties as
established in the Election Law and other portions of 9 NYCRR Part 6209.

7. Duplication:
This regulatory change does not duplicate or overlap with any other federal or state
regulations and in fact simplifies existing requirements.

8. Alternatives:
An alternative that was considered was make this change appllcable to all election system
equipment but it became apparent, after consulting with disability advocates, that there was still
a need to maintain the existing requirement of under.vote notification with respect to Ballot
Marking Devices so those devices were exempted from the rule change. At the present time
there are no DRE voting systems under certification review so the portions of the former
regulation pertaining to DREs were not changed in this emergency regulation.

9. Federal Standards: '
There are no mandatory federal standards pertaining to undervote notlf cation.

10.. Compliance Schedules:

Compliance can be achieved in conjunction with the first election conducted by the county
board of elections immediately after adoption. The State Board of Elections is currently
formulating and developing instructional tools and a training schedule for county board
commissioners and their staff.

| ris 6209.2a8 finalris-6209-2a8final—all commentsris-6209-2a8-docx



Regulatory Flexibility Analysis
for Small Businesses and Local Governments

1. Effect of Rule:
There are 58 local boards of elections which must meet these requirements. This does
not have any effect on small businesses.

2. Compliance Requirements:

County boards of elections and/or their election system vendors are required to remove
or otherwise disable, in a manner prescribed by the State Board of Elections, the undervote
notification feature of their ballot scanning equipment pursuant to this emergency regulation.

These regulations do not have any impact on small businesses.

3. Professional Services: :
The county boards of elections and/or their designated staff or their election system
vendors will be able to remove or otherwise disable the undervote notification on ballot scanning
“equipment to implement this emergency regulation.

4, Compliance Costs:

There will be minimal costs to the State Board of Elections to establish uniform policies,
procedures and forms, the development and implementation of training for county board of
election commissioners and designated staff members, and to provide ongoing compliance
supervision. The adoption of this regulation on an emergency basis will minimize any increased
costs for both the State Board of Elections and the various counties participating in the Fall
2009 Pilot Program as most counties have not as yet begun final training of inspectors for the
Fall 2009 Pilot Program and this regulatory change will simply mean one less item that the
inspectors will be called upon to explain to the voters as a notice of under vote will not be
generated by ballot scanning devices.

5. Economic and Technological Feasibility:
Itis anticipated that no new or advanced technology is required to remove or disable the
under vote notification by ballot scanning devices to implement this emergency regulation.
As such, the regulation will not be cost prohibitive.

6. Minimizing Adverse Effect:
The Commissioners further determined that it is necessary for the preservation of the general
welfare that this amendment be adopted on an emergency basis as authorized by section
202(6) of the State Administrative Procedure Act, effective immediately upon filing with the
Department of State. This amendment is adopted as an emergency measure because time is of
the essence. The agency is under an Order of the United States District Court for the Northern
District of New York in United States of America v. State of New York et al (06-cv-263) to
implement the Help America Vote Act across the state in a Pilot Program wherein numerous
counties are using optical scan voting systems in the September Primary and November
General Election in 2009. The current regulation, @ NYCRR §6209.2(a)(8), would create
serious violations of a voter’s constitutional and statutory right to privacy.in casting his/her vote
in that it would be obvious that the voter chose not to vote in all races upon the baliot; would
create delays in the voting process as the system must the fact of the undervote to the voter
and the voter must deal with the initial rejection of the voter’s choice not to vote all races upon
the ballot. In some areas of the state, Primary and Election Day are already days of long lines
for voters without the unnecessary and intrusive delay the undervote notification feature would
occasion, which notification is not required by any state or federal statute. Currently only lllinois
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requires a notice of undervote of its voting systems.

An alternative that was considered was to make this change applicable to all election system
equipment but it became apparent, after consulting with disability advocates, that there was still
a need to maintain the existing requirement of undervote notification with respect to Ballot
Marking Devices so those devices were exempted from the rule change. At the present time,
there are no DRE voting systems under certification review so the portions of the former
regulation pertaining to DREs was not changed in this emergency regulatlon

7. Small Business and Local Government Participation:

As these issues became apparent, staff of the State Board of Elections discussed this
problem with the various County Boards of Elections at the June, 2009 Elections
Commissioners Association Conference.County BOE Commissioners unanimously requested
that the regulation be changed to eliminate this requirement.
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Rural Area Flexibility Analysis

1. Types and estimated numbers of rural areas:
There are 44 county boards of elections from counties which meet the definition
of ‘rural areas’ as defined in the Executive Law §481(7).

2. Reporting, recordkeeping and other compliance requirements; and
professional services:

The statutory and regulatory requirement to remove the undervote notification by
ballot scanning devices by county boards of elections from jurisdiction(s) in rural areas
of this state will be governed by this emergency regulation consistent with uniform
statewide standards.

it is anticipated that such county boards of elections and/or their designated staff
or their election system vendors will be able to easily implement the requirements of this
regulation. ,

3. Costs:
There will be minimal costs to the State Board of Electlons to establish uniform
policies, procedures and forms, the development and implementation of training for
county board of election commissioners and designated staff members, and to
provide ongoing compliance supervision. The adoption of this regulation on an
emergency basis will minimize any increased costs for both the State Board of
Elections and the various counties participating in the Fall 2009 Pilot Program as
most counties have not as yet begun final training of inspectors for the Fall 2009
Pilot Program and this regulatory change will simply mean one less item that the
inspectors will be called upon to explain to the voters as notice of under vote will not
‘be generated by ballot scanning devices.

4. Minimizing adverse impact: :
An alternative that was considered was making this change applicable to all election
system equipment but it became apparent, after consulting with disability advocates,
that there was still a need to maintain the existing requirement of under vote
notification with respect to Ballot Marking Devices so those devices were exempted
from the rule change. At the present time there are no DRE voting systems under
certification review so the portions of the former regulation pertaining to DREs was
not changed in this emergency regulation. Rural counties will find it easy to comply
with this emergency regulation as it removes rather than adds a mandate.

5. °  Rural area participation:

The State Board has participated in an Elections Comm|SSIoners Association
session which was held in a rural county and rural county election commissioners were
unanimous in their opinion that the requirement eliminated by this emergency regulation
should be removed immediately so that the 2009 Pilot Program can go forward with as
much ease as possible and as little burden upon rural counties as possible.
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Job Impact Exemption

It is evident from the nature and purpose of the rule that this regulation
amendment neither creates nor eliminates employment positions and/or opportunities,
and therefore, has no adverse impact on employment opportunities in New York State.
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