IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
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MEMORANDUM OF OPINION AND ORDER

This case is before the Court on cross-motions for summary judgment. The facts are
stipulated.’ In overview, plaintiffs are members of the lllinois Green Party, a political
party that fielded a candidate for the United States Congress in the November, 2002
election. Each of the plaintiffs is desirous of running on a Green Party ticket for a
position as a precinct committeeman in the upcoming March, 2004 primary election.
Plaintiff Kenneth Urban further is desirous of being placed on the ballot in the same
election for a seat on the Champaign County Board. The record shows that plaintiffs
tendered nominating petitions to defendant Mark Shelden, the County Clerk for
Champaign County. In that capacity Shelden declined to act on the petitions. Shelden

informed plaintiffs of his forbearance by letter and the instant litigation ensued.

The record further establishes that plaintiffs tendered their respective nominating

petitions to Shelden under the theory that the Illinois Green Party is a “recognized

! On the day of the hearing on the motions for “A” through “R.” The written stipulation is
summary judgment, the parties filed a written attached to this opimion as Appendix 1 and the
stipulation of facts with 18 attached exhibits, most pertinent exhibits, as Appendix 2.



political party” within the meaning of the Election Code. It is also a matter of
record that defendant declined to process the petitions upon receiving them.” The stated
basis for defendant’s forbearance is the theory that the Illinois Green Party does not enjoy
“recognized political party” status under Illinois law for the purpose of the upcoming

primary elections at the levels at which plaintiffs seek office.’
Procedural History

Plaintiffs initiated the instant proceeding on December 26, 2003 by filing a threshold
complaint sounding in mandamus and, in the alternative, for review under the Election
Code. Plaintiffs initially joined Linda Frank, the Circuit Clerk of Champaign County and
John C. Piland, the State’s Attorney of Champaign County, as defendants. The State’s
Attorney, representing all defendants, simultaneously filed both an answer to the
December 26 complaint as well as a motion to dismiss. The initial complaint was
superceded by plaintiffs’ January 12, 2004 first amended complaint. The first amended
complaint seeks relief under the same theories as the original complaint, but Frank and
Piland have been dropped as defendants. Defendant Shelden filed his answer and

affirmative defenses to the first amended complaint that same day.

On January 20, 2004 each side filed a motion for summary judgment. The respective
motions were heard by agreement on January 21. At that hearing, the parties tendered the
written stipulation and exhibits. The Court took the matters under submission with the
understanding that the Court would rule within 48 hours. The Court entered its ruling on
the motions on the docket within that stated pertod and announced its ruling to the parties
by letter, with the provision that this memorandum of opinion and order would be

rendered and filed this date.

2 Under plaintiff™s alternative theory of relief, 3 It should be noted from the outset that the
sounding in review, a colorable question of fact term “recognized political party” is one of art
is raised with regard to whether plaintiffs’ under the Election Code. The record establishes
petitions were “filed” or not. The question is that the Green Party, as a political party in the
largely semantic and is, as set forth below, in any broader sense, is “recognized” in almost every
event moot. other sense of the word. See Stipulation, par. 3.



Procedural Background and Applicable Rules of Construction

Before turning to the merits, mention is to be made of several considerations and
rules of decision that inform the Court’s analysis of this case in its present posture. First,
with respect to procedure, trial courts are frequently admonished by courts of review that
a motion for summary judgment may be granted orly when the movant’s right to
judgment is clearly established and without doubt. Makowski v. City of Naperville, 249
HL.App.3d 110 (1993). Thus, neither of the motions for summary judgment presently
before the Court may be granted unless the case may be resolved in favor of its proponent
solely as a matter of law. Loyola Academy v. § & S Roof Maintenance, Inc.,

146 111.2d 263 (1992).

Turning next to matters of substance, it is first to be noted that, although the right to
express political views, and thus to run for political office, has deep constitutional roots,
the regulation of that process is almost entirely statutory and thus is primarily a function
of the legislature. Second, the cardinal function and obligation of a court, particularly that
of a lower court, is to ascertain and give effect to the purpose of legislative
pronouncements. The language of a legislative enactment is the primary source of

ascertaining legislative intent. Nottage v. Jeka, 172 111.2d 386 (1996).

Beyond the foregoing, in the realm of construing statutes that regulate the electoral
process, courts are well advised to “tread cautiously when construing statutory language
which restricts the people’s right to endorse and nominate the candidate of their choice.”
Lucas v. Lakin, 175 111.2d 166, 176 (1997). In addition, as the Appellate Court observed
in City of Springfield v. Judith Jones Dietsch Trust, 321 11l.App.3d 239 (2001), this Court
must itself be mindful that

courts have no legislative powers and courts may not enact or amend
statutes. The responsibility for the justice or wisdom of legislation rests
upon the legislature. A court must interpret and apply statutes in a
manner in which they are written. A court must not rewrite statutes to
make them consistent with the court's idea of orderliness and public

policy.

321 L App.3d at 245, internal citations omitted.



Finally, the instant case calls upon the Court to apply the doctrine of in pari materia.
In Mowen v. Holland, 336 T11.App.3d 368, 374 (2003), the Appellate Court described that

doctrine as follows:

It is presumed that statutes relating to the same subject are

governed by one spirit and a single policy, and the statutes are

read in pari materia, giving effect to both provisions.
336 Ill.App.3d at 374. The Illinois Supreme court has itself well stated the nature and
purpose of the in pari materia doctrine. Recently, in Land v. Board of Education, 202

111.2d 414 (2002), the court stated as follows:

Under this doctrine of construction, two legislative acts that address the
same subject are considered with reference to one another, so that they
may be given harmonious effect. This court has previously held that
sections of the same statute should also be considered in pari materia,
and that each section should be construed with every other part or section
of the statute to produce a harmonious whotle. The doctrine is consistent
with our acknowledgment that one of the fundamental principles of
statutory construction is to view all of the provisions of a statute as a
whole. Words and phrases should not be construed in isolation, but
interpreted in light of other relevant portions of the statute so that, if
possible, no term is rendered superfluous or meaningless. Further, we
presume that the legislature, when it enacted the statute, did not intend
absurdity, inconvenience, or injustice.

202 111.2d at 422, internal citations omitted.
Analysis

After cutting through a stubborn thicket of prolix statutory provisions and considering
the respective submissions of the parties, the Court is of the opinion that the instant case
reduces itself to a single dispositive question of law, albeit that the question has many
facets. Plaintiffs claim that, because the candidate of their party for the United States
House of Representatives garnered more than 5% of the total vote cast for that office by
Champaign County voters in his election bid in 2002, their party is a “political party”
within the meaning of Article 7 of the Illinois Election Code and an “established political
party” under Article 10 of the Election Code. In this regard the stipulated evidence shows
that the Green Party congressional candidate for office in the 15th Congressional District,



Mr. Carl Estabrook, “obtained more than 5% of the entire vote cast within the . . . County
of Champaign, but less than 5% of the vote cast in the 15th District.” (Stipulation, par. 5)

Thus, if the Green Party is a political party within the meaning of the second sentence
of Section 7-2, by virtue of the vote garnered by Estabrook in the 2002 congressional
election, plaintiffs had a presumptive right to be placed on the upcoming March primary
ballot in the absence of any sustained objection to their respective petitions. If, however,
the Green Party is not indeed a “political party” with the right to proceed under Article 7,
or an “established political party” under Article 10 for the purpose of the upcoming
election for the township and county offices that plaintiffs seek, then the party and their
candidates would be left with recourse under other provisions of Article 10 that set forth
somewhat more rigorous, but by no means daunting, requirements for placement on the

ballot.*

The two primary statutory enactments of potential application in the instant case are

found in separate articles of the lllinois Election Code. The first provision, Section 7-2,

reads as follows:

§ 7-2. A political party, which at the general election for State and
county officers then next preceding a primary, polled more than
5 per cent of the entire vote cast in the State, is hereby declared to be a
political party within the State, and shall nominate all candidates
provided for in this Article 7 under the provisions hereof, and shall elect
precinct, township, ward and State central committeemen as herein
provided. A political party, which at the general election for State and
county officers then next preceding a primary, cast more than 5 per cent
of the entire vote cast within any congressional district, is hereby
declared to be a political party within the meaning of this Article, within
such congressional district, and shall nominate its candidate for
Representative in Congress, under the provisions hereof. A political
party, which at the general election for State and county officers then
next preceding a primary, cast more than 5 per cent of the entire vote cast
in any county, is hereby declared to be a political party within the
meaning of this Article, within said county, and shall nominate all county
officers in said county under the provisions hereof, and shall elect
precinct, township, and ward committeemen, as herein provided;

4 As a practical matter, the resolution of this ballot, as the time for meeting the Article 10

question may well be determinative of plaintiffs’ requirements has passed.
ability to be placed on the March, 2004 primary



A political party, which at the municipal election for city, village or
incorporated town officers then next preceding a primary, cast more than
5 per cent of the entire vote cast in any city or village, or incorporated
town is hereby declared to be a political party within the meaning of this
Article, within said city, village or incorporated town, and shall nominate
all city, village or incorporated town officers in said city or village or
incorporated town under the provisions hereof to the extent and in the
cases provided in section 7-1.

A political party, which at the municipal election for town officers
then next preceding a primary, cast more than 5 per cent of the entire
vote cast in said town, is hereby declared to be a political party within
the meaning of this Article, within said town, and shall nominate all town
officers in said town under the provisions hereof to the extent and in the
cases provided in section 7-1.

A political party, which at the municipal election in any other
municipality or political subdivision, (except townships and scheol
districts), for municipal or other officers therein then next preceding a
primary, cast more than 5 per cent of the entire vote cast in such
municipality or political subdivision, is hereby declared to be a political
party within the meaning of this Article, within said municipality or
political subdivision, and shall nominate all municipal or other officers
therein under the provisions hereof to the extent and in the cases
provided in section 7-1.

Provided, that no political organization or group shall be gualified as
a political party hereunder, or given a place on a ballot, which
organization or group is associated, directly or indirectly, with
Communist, Fascist, Nazi or other un-American principles and engages
in activities or propaganda designed to teach subservience to the political
principles and ideals of foreign nations or the overthrow by violence of
the established constitutional form of government of the United States
and the State of Illinois.

10 ILCS 5/7-2. The second provision of the Election Code that is of potential application

to the instant case is Section 10-2. That provision reads, in pertinent part, as follows:

§ 10-2. The term "political party", as hereinafier used in this Article
10, shall mean any "established political party”, as hereinafter defined
and shall also mean any political group which shall hereafier undertake
to form an established political party in the manner provided for in this
Article 10: Provided, that no political organization or group shall be
qualified as a political party hereunder, or given a place on a ballot,
which organization or group is associated, directly or indirectly, with
Communist, Fascist, Nazi or other un-American principles and engages
in activities or propaganda designed to teach subservience to the political
principles and ideals of foreign nations or the overthrow by violence of



the established constitutional form of government of the United States
and the State of lilinois.

A political party which, at the last general election for State and
county officers, polled for its candidate for Governor more than 5% of
the entire vote cast for Governor, is hereby declared to be an "estabiished
political party" as to the State and as to any district or political
subdivision thereof.

A political party which, at the last election in any congressional
district, legislative district, county, township, municipality or other
political subdivision or district in the State, polled more than 5% of the
entire vote cast within such territorial area or political subdivision, as the
case may be, has voted as a unit for the election of officers to serve the
respective territorial area of such district or political subdivision, is
hereby declared to be an "established political party” within the meaning
of this Article as to such district or political subdivision.

10 ILCS 5/10-2, emphasis added.

The threshold task in resolving this case is to determine whether that resolution is
governed solely by Article 7, as posited by plaintiffs, or instead whether Article 10 is first
applicable, as submitted by defendant. Neither provision is a model of draftsmanship, but
it is the opinion of the Court that the legisiative intent is sufficiently clear through the
statutory murk. For the reasons hereinafter stated, the Court finds that Article 10 is
applicable to plaintiffs’ party under the facts of record, that the record does not show that
plaintiffs have complied with the pertinent provisions of Article 10 and that, accordingly,

they have not established entitlement to the issuance of a writ of mandamus under their

posited legal theory.

The text of Article 10 of the Election Code and the commentary that accompanies it
clearly establish that the Article 10 provisions are applicable only to “the nomination of
independent candidates, the nomination of certain party candidates and the creation of
new political parties.” 10 ILCS 5/10-1 et seq., Official Comments of the Drafting
Commission, Smith-Hurd [llinois Compiled Statutes Annotated at 481 (West 2003). It
may be inferred from this statement of intent and the language of Sections 10-1 and 10-2
that Article 10 is the presumptive route of nomination for those parties that have yet to be

“established” and that the drafters of Article 10 contemplated that a political party in



large measure become “established” on a political unit-specific basis.”

Of course, just as no single provision of Article 10 is to be read in isolation, so must
Article 10 itself not be read in isolation. Instead, the Court is of the opinion that Article
10 must itself be read with reference to Article 7 in order that requisite harmony be
achieved. A reading of Article 7 and Article 10 in pari materia establishes that Article 10
and Article 7 are complementary and that the respective articles serve different functions
toward the common end of nominating candidates for office. That the two articles are
related but indeed separate in their respective spheres of operation is further established
by the fact that Section 10-1 expressly excludes “established political parties” from the
very application of Article 10. Thus, it is readily apparent that Article 7 applies to
“established political parties” (since Article 10 excludes such entities from its scope) and
that Article 10 is applicable to political parties in the broader sense that do not meet the

statutory “‘establishment” criteria.

When viewed together, then, it becomes apparent that Articles 7 and 10 of the
Election Code were intended to accomplish at least two purposes. First, it is apparent that
the General Assembly intended to establish a uniform process by which both parties and
individuals alike could vie for public office through the political process. Second, and
more important in the instant case, it is further apparent that the General Assembly
intended that this process to a great extent be undertaken separately at various levels of

government.

Plaintiffs nonetheless very ably argue that Section 7-2 is dispositive of their claims.
They propose that Section 7-2 be interpreted to permit the Illinois Green Party to be
classified as a “political party” and an “established political party” (thus excluding them
from the application of Article 10) on the basis of the fact that the Green Party candidate
for the United States House of Representatives received more than 5% of the 2002 vote

for that office among Champaign County voters. As applied to elections for township

5 Of course, a party may become “established” than 3% of the sratewide vote for State Gfﬁces, as
at every level within any county if it polls more set forth in the first sentence of Section 7-2.



committeemen and county officials, Section 7-2 provides:

A political party, which at the general election for State and county
officers then next preceding a primary, cast more than 5 per cent of the
entire vote cast within any congressional district, is hereby declared to be
a political party within the meaning of this Article, within such
congressional  district, and shall nominate its candidate for
Representative in Congress, under the provisions hereof. 4 pelitical
party, which at the general election for State and county officers then
next preceding a primary, cast more than § per cent of the entire vote
cast in any county, is hereby declared to be a political party within the
meaning of this Article, within said county, and shall nominate all
county officers in said county under the provisions hereof, and shall
elect precinct, township, and ward committeemen, as herein provided.

10 ILCS 5/7-2, emphasis added. Relying on the highlighted language, plaintiffs make an
appealing argument that the votes cast within Champaign County for the Green Party
congressional candidate satisfy the 5 per cent requirement of Section 7-2 for the purpose
of elections within Champaign County and its political subdivisions. Although this is a
forceful argument on the basis of the highlighted language alone, its force is dissipated
when read in the context of the remainder of Section 7-2 and pertinent Article 10

provisions as required by applicable rules of statutory construction.

The Court is of the opinion that plaintiffs” proposed construction of Section 7-2 runs
afoul of the rules of statutory interpretation set forth above. In addition, plaintiffs’
reliance solely on the highlighted language of Section 7-2 tends to undermine the
apparent intent of the legislature that political parties become “established” at the local
level on the basis of votes cast for local political office. As the Appellate Court observed
in Vestrup v. Du Page County Election Commission, 335 IlLApp.3d 156 (2002),

the establishment provision of section 10-2 provides that a
political party has the status of an established political party in
any of several enumerated districts or political subdivisions if,
when that district or political subdivision voted as a unit for the
election of officers in the last election, that party polled more
than 3% of the vote.



335 1L App.3d at 164, emphasis added.

Although Vestrup is factually inapposite, the Court is of the opinion that Vestrup is
nonetheless supportive of the notion that the General Assembly has chosen to make
broad-based “establishment” of political parties the exception under the Election Code
rather than the rule. To permit a party to make the county-wide vote tally for a
congressional candidate a basis for eligibility for county offices and below tends to
undermine the significance of the requirement that the subdivision in question vote as a
unit. In the instant case, for example, the political issues that might have prompted
Champaign County voters to vote for the Green Party candidate for Congress might not
have been of any concern to those same voters at the local level. However, even if those
issues were hypothetically identical, adoption of plaintiffs’ proposed construction of
Section 7-2 would lead to an illogical result: a party that failed to become “recognized” in
the congressional district for the purpose of the next congressional election would
nonetheless become “recognized” in smaller political units in which that party has not
previously run a slate of candidates. Although Section 7-2 does so provide in other
contexts (see, e.g., footnote 5, supra), the legislature has not so provided in the instant
context and this Court is without the authority to find that such a provision exists by

implication.

Read in context, then, the portion of Section 7-2 on which plaintiffs rely is best
interpreted as establishing eligibility of a political party to run candidates in an election
on the basis of votes previously cast for office in the political subdivision in which
nomination is sought. In other words, plaintiffs may not use the votes cast by Champaign
County voters for the Green Party congressional candidate as a measure for establishing
the ability of the Green Party to nominate candidates offices for county, precinct or
township offices. To hold otherwise would operate to render the words “as to such
district or political subdivision” in Section 10-2 superfluous, in violation of the rules of
construction that this Court is bound to follow. Moreover, to otherwise interpret the
highlighted portion of Section 7-2 would visit the same result upon the provisions of

Section 7-2 that both precede and follow it.

10



In addition, adoption of plaintiffs’ proposed interpretation would tend to undermine
the apparent manner in which the Illinois General Assembly has exercised its legislative
prerogative to “condition access to the general election ballot by a minor party or
independent candidate upon a showing of a modicum of support among the potential
voters for the office.” Munro v. Socialist Workers Party, 107 S.Ct. 533 (1986). As the
Vestrup court observed, provisions such as those in Article 7 and Article 10 are intended
“to reduce the electoral process to manageable proportions by confining ballot positions
to a relatively small number of candidates who have demonstrated initiative and at least a
minimal appeal to eligible voters.” 335 Ill.App.3d at 165, quoting Huskey v. Municipal
Officers FElectoral Board, 156 IL.App.3d 201, 206. This purpose would not at all be
furthered if the Court were to hold that the relative success of the Green Party in the 2002
congressional election permits its members to run for office at the county or township

level free of the requirements of Article 10.

In light of the foregoing, the only conclusion to be reached on the present record is
that the Illinols Green Party is neither a “political party” under plaintiffs’ proposed
interpretation of Section 7-2 nor or an “established political party” under the pertinent
provisions of the Article 10. The Court thus holds that the Iilinois Green Party is neither
such entity in the context of the offices at the county or township level in Champaign

County to which plaintiffs seek election.

Having resolved the central question of whether the Illinois Green Party is a
“recognized political party” under Article 10 of the Election Code, the respective motions
for summary judgment on plaintiffs’ mandamus claim are indeed subject to resolution as
a matter of law. Accordingly, defendant’s motion for summary judgment with respect to

Counts I through V is meritorious; that of plaintiffs is without merit.

Remaining Claims

Having determined that the Illinois Green Party is not a “recognized political party”
for the purpose of elections at the county and township levels in Champaign County and
that plaintiffs’ proposed application of Section 7-2 is not viable, the Court is of the

opinion that little is left for resolution on the present record. There does remain, however,

11



the dispute of the parties regarding defendant’s receipt of plaintiffs’ nominating petitions

and his forbearance to place their names on the primary ballot.

The parties are in apparent agreement that the pertinent statute is Section 10-8 of the

Election Code. Section 10-8 provides, in relevant part, as follows:

Certificates of nomination and nomination papers, and
petitions to submit public questions to a referendum, being filed
as required by this Code, and being in apparent conformity with
the provisions of this Act, shall be deemed to be valid unless
objection thereto is duly made in writing within 5 business days
after the last day for filing the certificate of nomination or
nomination papers or petition for a public question. . . .

10 TL.CS 5/10-8. The parties’ dispute as it relates to Section 10-8 centers on the statutory
provision that nomination papers are to be deemed valid, absent objection, if they are “in

apparent conformity with the provisions of {the Election Code].”

The iaw is clear that an election official, having no judicial authority, cannot himself
make any inquiry into the legitimacy of a candidacy de hors the face of the nominating
papers. See, e.g., Welch v. Educational Officers Election Board, 322 1ll.App.3d 568
(2001). This rule informs the interpretation of the language of Section 10-8, which
virtually mandates the acceptance of petitions that are “in apparent conformity™ with the
provisions of the Election Code. However, the Welch line of cases is not dispositive of
this question in favor of plaintiffs. Instead, although cited by plaintiffs in support of a
related proposition, the Court finds that North v. Hinkle, 295 111 App.3d 84 (1998), is fatal
the plaintiffs’ claim that defendant had no authority to forbear to certify the candidacy of

each plaintiff on the facial basis of the petitions in the instant case.

In North, the Appellate Court expressly held that an election official is under no duty
to certify the names of candidates whose petitions are facially deficient. Relying on the
decision of the Illinois Supreme Court in People ex rel. Giese v. Dillon, 266 I1l. 272
(1914), the Appellate Court stated as follows:

12



[Pllaintiffs' reading of section 10-8 is contradicted by the plain language
of that section. Section 10-8 does nor state that alf nominating papers are
deemed valid unless they are subject to a duly filed objection. Rather, the
Code states that all nominating papers, "being filed as required by this
Code, and being in apparent conformity with the provisions of this Act,"
are deemed valid unless they are subject to a duly filed objection. 10
ILCS 5/10-8 (West 1996). Clearly, section 10-8 contemplates that the
question of whether papers were duly filed and in apparent conformity
with the law when filed is a threshold question that will be answered
through a procedure other than statutory objection. Otherwise, the
qualification, "being filed as required by this Code, and being in
apparent conformity with the provisions of this Act," aside from making
no sense, would be wholly superfluous. A statute must be construed to
avoid absurd results, and an interpretation that renders any part of that
statute superfluous must be avoided. Because plaintiffs' reading of
section 10-8 results in both absurdity and superfluity, we decline to adopt
that reading.

We also emphasize that our conclusion is supported not only by the
language of the Code and the decision in Dillon but also by concerns for
public policy. Consider the consequences if we were to abandon Dillon
and adopt the rule urged by plaintiffs, namely, that a local election
official must certify all nominating papers unless a written objection to
those papers is duly filed. A candidate who filed his nominating papers
30 days after the deadline would be entitled to have his name appear on
the ballot unless some member of the public took affirmative steps fo
challenge those papers. Any scrap of paper containing only a scribbled
name and the words "nominating papers” would have to be treated as
valid, at Ieast until the local electoral board ruled otherwise. Clearly, this
rule is unworkable. There must be a gatekeeper to turn away nominating
papers that do not even purport to conform to the law. As did the court in
Dillon, we believe that the local election official serves this function.

295 111 App.3d at 89, internal citations omitted; emphasis in original.

The North court subsequently reaffirmed its holding in Jenkins v. Mcllvain, 338
. App.3d 113 (2003). The Jenkins court characterized North as holding that

a local election official has a responsibility to examine nominating
papers to determine whether, upon their face, they are in apparent
conformity with the Election Code and the authority to refuse to
certify the name of any candidate whose papers are not.

338 Il.App.3d at 117. The record establishes that this is precisely the function that was
performed by defendant in the instant case. The Court thus holds on this record that a
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