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IN THE CIRClJIT COlJRT OF THE SIXTH JlJDICIAL CIRCIJlT
CHAMPAIGN COUNTY, ILLINOIS

?~TH~:IR~'~
) CHAMP";:C,N (:1)Uf'r;') i;"lfN'_-='l~: L

PAT DEVANEY,
Petitioner,

v.

CHAMPAIGN COUNTY OFFICERS ELECTORAL
BOARD; Mark Shelden, In His Official Capacity as
County Clerk for the County of Champaign and
Member of the Champaign Count)' Officers Electoral
Board; Steven D. Ziegler, In His Official Capacity as
First Assistant State's Attorney as Oesignee of
Champaign County State's Attorney Julia R. Rietz
and Member of the Champaign County Officers
Electoral Board; Fn'd Wilkinson, In His Official
Capacity as Chief Deputy Circuit Clerk as Designee of
Linda Frank, Champaign County Circuit Clerk and
Member of the Champaign County Officers Electoral
Board and FRANK CALABRESE in his Capacity as
the Candidate To Whom Objection Was Raised,

Respondents.
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08-MR-452

~lLEI)
,:..11 ,H,JVOlttA:.. (,d>'::,-,l"f

JUL 28 2008

MEMORANDUM OF OPINION AND ORDER

This case is bef()rc the court on judicial review pursuant to section 10- JO. J of the

Election Code (10 ILCS 5/10-10.1). Petitioner, Pat Devaney, seeks judicial review of a

June 2. 2008 decision or the Champaign County Officers Electoral Board (hereinafter the

Board) denying his ohjection to the n::llne of respondent Frank Calabrese, being placed

on the ballot for the general election scheduled for November 4.2008. For the reasons set

forth below the decision of the Board \vill be affirmed.

Factual Backdrop and Procedural History

The essential facts of the case are relatively simple and are not subject to dispute. The

Board found and the record establishes that Calabrese (hereinafter respondent) is a

putative candidate for the office ur State Representative for the IO~rd District of Illinois,
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intending to run as a candidate for the Rcpubli<:an Party in the November, 2008 general

election. The record also establishes. and judicial notice might otherwise be taken, that no

candidate of that pan)' stood for ekction to that oflicc in the primary election held on

February 5, 2008.

The Board further found that respondent's party fomled a representative committee

pursuant to section 8-5 of the Election Code (10 ILCS 5/8-5) on April 7, 2008 and that

the committee suhsequently designated respondent as the Republican candidate in the

upcoming general election. That same day respondent filed his statement of candidacy

and other requisik documents with the Illinois State Board of Elections. (See 10 ILCS

5/7-61.)

The Board further found that the representative committee filed the certificate of

organization contemplated hy section 8-5 on April 18, 2008. The certificate of

organization contained the names of the committee members hut omitted the addresses of

two members. The addresses of those two members nonetheless appeared on a list of

local party officials Ihnt \vas attached to the ceriificate.

The record further reveals lhat on April 14. 2008 Devaney (hereinafter petitioner)

filed a timely objection to respondent's proposed placement on the November general

election ballot. In substance. petitioner asserted before the Board that respondent's name

could not be placed on the ballot due to the failure of the committee to "immediately"

forward the names and addresses of the committee members to the Illinois State Board of

Elections as required by the section 8-5. The pertinent language of section 8-5 provides

that "[i]mmediately upon completion of organization [of the committee]. the chairman

shall forward to the State 80ard of Elections. the names and addresses of the chairman

and secretary of the committee."

The Board held a hearing on pditioner's objection on April 22. 2008 and May 30.

200H In a \vTittcn ruling rendered on June 2, 2008 the Board unanimously rejected

petitioner's claims and ruled that respondent's name be placed on the November general

election ballot. This action for judiciJI review then followed.
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The court believes that it is essential in the first instance that the language of the

statute at issue be set t\.Jrth in context. Section 8-5 of the Election Code provides in

pertinent part as t\)llows:

§ 8-5. There shall be constituted one legislative committee for each
political party in each legislative district and one representative committee
for each political party in each representative district. Legislative and
representative committees shall be composed as follows:

[TJhe legislative or representative committee of a political party shall
consist of the chairman of each county central committee of such party, any
portion of which county is included within such legislative or representative
district: but if a legislative or representative district comprises only one
county, or part of a <.:Ounty, its legislative or representative committee shall
consist of the chairman of the county ct:ntral committee and 2 members of
the county central committee who reside in the legislative or representative
district, as the case may be, elected by the cOllnty central committee .

.. .. ..

Within 180 days after the primary .. , each legislative committee and
representative committee shall meet and proceed to organize by electing
from among its own number a chairman, and either from its own number or
otherwise, such other officers as each committee may deem necessary or
expedient. Immediately upon completion of organization, tlte chairman
shall forward to the State Board of Elections, the names and addresses of
Ihe chairman and secrelary of Ihe committee, The outgoing chairman of
sllch committee shall notify the members of the time and place (which shall
be in the Iimits of such district) of such meeting. A vacancy shall occur when
a member dies, resigns, or ceases to reside in the county, township or ward,
wh ieh hc represented.

.. .. ..

10 ILCS 5/8-5 (emphasis add~ll).

The substance of petitioner's claim is that what might be called the "immediate

forwarding" provision of section 8-5 is mandatory and that, contrary to the ruling of the

Board, the committee did nnt fOf\vard the information in "substantial compliance" with

sectinn 8-5. In this respect petitioner claims, and the record establishes, that the statutory

dC;ldline for respondent's nomination was April 7 and that the statutory deadline for

filing objections thereto was April 14. Petitioner thus concludes that the tender of the

complete list of names and addresses to the State Board of Elections on April 18 - four
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days after the deadline f()r filing ohjections to the nomination - cannot be deemed to have

been in substantial compliance with section 8-5.

It is to be noted at this point that neither party has addressed at length or in depth the

question of what the word "immediately" means in the context of section 8-5. It is

apparent that both parties instead have somewhat blithely assumed that "immediately" is

to be constnred in its temporal sense. Yet even a casual tour of a dictionary and the

reported cases suggests that the word "immediate" and its derivatives are not invariably

to be so understood. IndeecL

!iIn its plain and ordinal) sense, "immediate" means "acting or being
without tllc intervention of another object, cause, or agency" or, when
applied to persons, "having no individual intervening: being next in
line or relation'"

Office of Lake County State's Attorney v. 1Ilinois Human Rights Commission,

235 rIl.App.3d 1036. 1048 (1992). quoting Webster's Third New International Dictionary

1129 (1986). The parties thus fail to address the question of whether the immediate

torwarding provision or section 8-5 defines not a timeline but, instead, a process. If the

language of the statute detincs a process, then petitioner certainly has no claim for the

simple reason that the committee forwarded the names and addresses directly to the State

Board or Elections without the oversight or intervention of any other agency. In that

sense, at the very leasl, the names and addresses were torwarded "immediately."

Moreover. if the language defines a process then sueh a construction might well

undermine petitioner's premise that the provision is mandatory rather than directory.

The court has chosen only to identify Ihis question and declines further to pursue it

where, as here, the question has been raised by neither party. The court will instead

proceed to resolve the case on the premise of the parties that section 8-5 detincs a

timclinc for the suhmissiul1 ur the names Jnd addresses to the State Board of Elections.

The centerpiece of petiti,)ner's claim is Carnell r. i'v[wlisol1 ('OIll1ty Officers flecroral

Board, 299 111.App.3J 419 (I C)98) [n ('amelI. the Appellate Court held that the

committee-selection provision of section 8-5 is manJatory and th:lt the failure of a

political party to select c(lmmittee memhers by the statutorily mand3ted method rendered
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;) subsequent nomination invalid. Petitioner thus asserts that, because the provision of

section 8-5 at issue in this case is also mandatory, the failure of the committee to comply

with that provision must also invalidate the candidacy of respondent. As petitioner puts it.

"'the [c lommittee like\vise failed to comply with [s]ection 8-5 by failing to 'immediately'

notify the State Board of Elections, and thus the public, of the names and addresses of the

[c]ommittee's officers As a result of this violation, just as in Camell (sic), the sanction of

section 8-1 requires invalidation of the nomination." (Petitioner's memorandum of law in

support of petition f()rjudicial review. filed June 12,2008, at 5.)

The comi notes at this juncture that the Carnell court itself observed that

[t]he Election Code is a comprehensive scheme which regulates the manner
in which elections shall be carried out. Strict compliance with all applicable
provisions in the Election Code is not necessary, however, to sustain a
particular ballot Rather. our courts draw a distinction between violations of
'mandatory' provisions and violations of 'directory' provisions. Failure to
comply with a mandatory provision renders the affected ballots void,
whereas technical violations of directory provisions do not affect the validity
of the affected ballots.

There is no universal formula for distinguishing between mandatory and
directory provisions. Rather, whether a particular statutory provision is
mandatory or directory depends upon the intent of the legislature, which is
ascertained by examining the nature and object of the statute and the
consequences which would result from any given construction, Of course,
the language of the statute is often the most reliable evidence of the
legislature's intent. Thus, where a statute, in prescribing the duties of the
election officials, expressly states that failure to act in the manner set out in
the statute will void the ballot. that statute will generally be given a
mandatory construction.

However. if the statute simply prescribes the performance of certain acts
in a specific manner. and does not expressly state that compl iance is essential
to the validity nf the baltot, then the statute generally will be given a
directory construction

* * *

We do not mean to suggest, of course, that election officials may simply
ignore dircc((lry proVISions of the Election Code. All of lhe provisions of the
Election Code are mandatory in the sense that election officials are obligated
to comply \\ith their terms. It docs not follow, however, that every failure to
comply should invalidate the hallot in question Literal compliance with
directory proviSions will not be rl'quired if it appears that the spirit of the law
has not been '!(liated and the result of the election has been fairly
ascertained.
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299 Ill.AppJd at 424, quoting Pul!en I'. Mulligan, I3R IlL2d 21, 46-47 (1990), internal

citations and quotation marks omitted.

Of central irnpof1ance here are the rules of the Pullen-Cornel! line of cases that 1) "it

docs no! follow, .. that every failure to comply Iwith a directory provision of the Code]

should invalidate the ballot in question" and 2) "lljiteral compliance with directory

provisions [of the Election Code] will not be required if it appears that the spirit of the

law has not been violated... ," The instant case involves a variation on that theme: the

Board ruled that the Flection Code pern1its "substantial compliance" with even

mandatory provisions. citing Reynolds v Champaign County ()/ficers Electoral Board,

379 IlI.AppJd 423 (2008).

Reynolds teaches that even mandatory provisions of the Flection Code are not to be

applied in an inflexible manner. heedless of factual context. The Reynolds court was

presented with a claim that a candidate should not be permitted a place on a ballot for

failing to consecutively nurnber a !l)ur-page nominating petition, in violation of section 7­

10 of the Code (10 1LCS 50-10). The Reynolds cOllrt held that the consecutive page­

numbering requirement was mandatory rather than directory. Yet the Reynolds court

further observed that "suhstantial compliance with the Code is acceptable when the

invalidating charge concerns a technical violation of the statute that does not allect the

legislative intent to guarantee a fair and honest election." 37() Ill.App,3d at 425.

After review of the record and the submissions of the parties the court has reached the

conclusion that the provision of section 8-5 at issue, even if interpreted to be mandatory,

is suhject to the "substantial compliance" rule of ReYl/olds, The court is of the view that

the forbearance of the committee "immediately" to forward the names and addresses of

its members did not meaningfully run afoul of the Election Code, Borrowing from the

text of the Reyno/cis opinion. the n:cord establishes [hat the forbearance of the committee

"neither posed an actual or percei ved threat to the electoral process nor remotely

presented any question of voter or challenger confusion or fraud, .. ," 379 lILAppJd at

424 More importantly. however. the court holds that the decision of the Board to that

effect was not ckarly erroneous and must therefore be upheld on review.
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DATF: JUL 28 2008-------

The court therefore holds that even if, as posited by petitioner, the prOVISion or

section 8-5 presently at issue is mandatory, the record in any event establishes substantia!

compliance with the provision. In so holding, Ihe court is mindful of the fact that

although a perceived threat to the electoral process has been suggested by petitioner, he

has presented no claim of such a threat other than in the abstract.

The court further notes that petitioner's claim - and the mere fact that he brought it­

in great measurl~ refutes his submission that the failure of the committee to forward the

names and addresses b('fore Apri! 18 presented an impediment to the statutory objection

process. The record establishes that respondent's nomination was otherwise in full

compliance with the Election Code and petitioner made no claim before the Board other

than that the names and addresses of the committee members were not "immediately"

fOlwarded. Petitioner certainly was able to file a timely objection on that ground

notwithstanding the allegedly material omission of the committee and he pursued no

claim beyond that. The record thus suggests that petitioner's claim is fatally fraught with

circularity. The COlIrt holds in the present context that an objector cannot be heard to

decry an alleged deprivation of statutory legal recourse when he has availed himself of

that very legal recourse and presents nothing of substance beyond that very claim.

For the j()regoing reasons the court holds that the decision on review is in compliance

with the law as measured hy the appl icable standard of judicial review I The decision of

the Board is accordingly AFFIRMED.

ENTER:~~
Chase Leonha {
Associate Judge

I Respondent submits in his written Jrgllment
that '''suhstanl ial compliance' wilh the Illinois
Flection Code is a queslion of fact" and that Ihe
"manifest weight ufthe evidelH.:e" standard governs
Ihis action on revielA. (Respondent's response to
petitioner's petition for judicial review. filed July 8,
~008, at 2.) Petitioner's threshold ',riflen argument
is silent with reg3rd ro the siandard ,If review. In his
reply memorandum, tlied July I I, 2008, petitioner
belatedly posils Ih31 "review should be de 11f1I'O."
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(Reply memorandum, at 2) The court is of the
opinion lhat the question of substantial compliance
on the present record is a mixed question of law
and fact governed by the "clearly erroneous"
standard of review. See ('urdonu \'. [Jourd of
F.lectio/ls ('nmmi.l'sinners (ij/hi! Cirv oj Chicago,
346 III.AppJd 342, 343 (2004). The court notes in
any evenT th3! it would reach The same result in the
inSlan! case under either of [he standards of review
posiTed by lhe parties.


